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OLL 84-3377
11 September 1984 -

MEMORANDUM FOR: General Counsel

Chief, Litigation and Legislation Division
Office of General Counsel

| |

Office of General Counsel

FROM: LﬁfCﬁfnég
eputy 1€r, islation Division

Office of Legislative Liaison

SUBJECT: ACLU Position on H.R. 5164

Attached for your information is a copy of last Sunday's
New York Times article_which indicates that the national ACLU
office is undertaking a review of its sﬁﬁgortwfor_our FOIA
legislation. So that you can have the benefit of knowing the
objections which are being raised by the Southern California
ACLU Chapter, I am also attaching a copy of the memorandum
which the Southern California ACLU Chapter sent to the nationa

, .
( FWA‘;

1

office and all ACLU affiliates. We understand from |

that there is no danger of the national office withdrawing its
support during the remainder of this Congress.

Attachments

Distribution:
Original - Addressee (w/encs)
1 C/L&LD/OGC (w/encs)
- )IGC (w/encs)
~ D/OLL (w/0 encs)
-~ DD/OLL (w/0 encs)
C/DO/0OGC (w/0 encs)
- OLL Chrono (w/o encs)
- LEG Subject (FOIA) (w/encs)
1 - KAD Signer (w/o encs)
OLL/LEG/KAD:ngm (11 Sept 84)
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A C.L,U. Rev1ews Support of Informatlon B1ll |

By DAVID BURNHAM\ ‘ -

© . Special o The New Yort Times

WASEINGTON — The . American
Civil Liberties Union s reviewing its’
support for legislation that would ex-
empt most of the operational files of
the Central Intelligence Agency from
reques:s under the Freedom of Infor-
mation Act.

Norman Dorsen, pres:dent o! t.be
civil liberties group, said the decision
mstudytbebmtunherwasreac.bed
‘after a lawyer representing the south--
era California affiliate of the organiza-
‘tion detailéd his opposition at an Aug.
18 meeting of tbe wmion’s executive

_committee. The meeting followed a_

vote by the California affiliate several
months 8go to oppase the national
group’s position on the issue.

The intelligence "agency and the
liberties union have both testified in
support of the Bouse version of the bill,’
and this harmony has played a major
"role in the bxu s prog-r& through Con-

‘I‘be Cahforma arﬁlxate's ob;ecuons
center on provisions in the bill that it
contends would almost -eliminate the
right of Federal judges 1o review ad-
ministrative decisions of the C.I:-A. ~
- Asecond criticism is the belief that if
the proposal wins Congressiopal ap-
proval, 8 number of other intelligence
and law-enforcement agencies would
request the same kind of exemption
from the information act, a Jaw estab-
lishing the geperal principle that the
public has the right to read almost all -
Governmnent documents.

Ira Glasser, executive director of the
national A.C. LU -said he had asked

specialize in cases of freedom of infor-
- Iation to assess these objections. “‘I'm

L
o
i

is quite pormal.
Mr. Glasser said t.be review would i m-

| A.C.L.U.'s general counsel. -
liberties group on the freedom of infor-
mation law, characterized the review
as & preliminary ipquiry. He said the
group would reconsider _its stance on
the bill only if the’ cntxczsm was found
tobemerited.""“ PRI S

o ~f~-u;_.., —mvres R

. ’“ltxsunhke)ytbemcanbeanya'm

o

‘said- PR redy 1 o "n:"vg‘gm
‘i ‘-Ihe‘legxslatwiﬁexemptmgthe imtelli-1

the information act has been approved 2
by the ‘Bouse Intelligence’ Committee®
and the Bouse Government Operations '
Committee. It ‘may,come to the floor 3
soon under a procedure .that requires
approval of two-thirds of the members
to pass. The Senate already has passed

version of the bilL-™e<i i
E‘_Under—am*ent Jaw, the_ intelhgence

lawyers in and outside his group who | -

> to do a. serious review of their®
claim,” be said.- ‘Tmsxs a pmcasthat‘
1gers Umvemtv Lawrence Herman, a’

volve the three lawyers who act as the ’
“Mark Lynch, an expert for the cm.l-

‘cism that has not been consxdered,".he"

files when it gets a request under the
Freedom of Information Act. The.
.agency is then permitted 1o delete cer-
tain kinds of classified information.
Under the House proposal, the _agency
would be excused from sear sev-
eral specific files from which informa-
tion’is rarely, U ever, released. B

-Supporters of the legislation contend
that by “exempting the C.LA. from.
making -what are usually - truitless
searches, Jong delays’ in. answering
other requests would be reduced. Crit-
ics, however, argue that if the legisla-
tion becomm law, the intelligence "
agency would avoid disclosure of more
and more information by placm, lt in
exempted tﬂa -

“Mr. Glasser said Lhat if the qusuons
raised by Meir Westreich, an Orange
1'County lawyer resresenting the orgens-

.zation's southern Celifornia affilinte
i were found to be valid, he would wjtb-
drew the union's backmg

1 -everyone convinces me that we
were all wet in our first position, that’ s
the end of it,” he said in an interview:

Mr. Glasser said the general counsel, -
'Frank Askin, a law _professor at Rut.

law professor at Ohio State, and Harc
riet Pilpel, a lawyer in private pracﬁce
in New York City, were trying to. Ea'm-
p]et.e their review quickly. ..., '
The legislation bas not am'acted
wide criticism. Among those* who op-
posed it, however, were Jack Landau of .
the Reporters Committee for the Free--
dom of the Press and Samuel R. Gam-<-
mon, a former ambassador who spoke

“!

-{for the Amencan Hxstoncal Assods-

-l

ton: -

Ry P

gence “agency-from somé provisions of { -1

3
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- Meir J. Westreich
Attorney at Law

AW CENTER

= - . Jean Greenwood
Legal Assistant

MEMORANDIUMH
\ July 31, 1984

TO: ACLU Atfiliates ,
Members, Board of Directors of ACLU (Nationeal)
- Ira Glasser, _
Executive Director of ACLU (National)
Mort Balperin, Executive Director of
National Security Project

FEOM: Meir Westreich,.Member, Board of Directors
of ACLU~Scuthern Calirornia, Member,
ACLU-SC Committee on National Legislation

RE: Policy Proposal of ACLU-Southern California
on CIA-FOIA Bill - H.R. 5164
{

in reviewing the B.R. 5164 materials (CIA-FOIA Bill) we
beczme concerned about the memorandum from Mort Halperin to
ira Glasser, dated June 15, 1984, on the subject of "South-
ern California‘'s Questions on H.K. 5164." This memorandum,
which apparently was circulated to all of the affiliates
and national boaré members in response to your .letter ex-
plaining our affiliate's opposition to H.R. 5164, is in-
accurate in material respects, and seriously underestimates )
the damaging aspects of the CIA-FOIA bill. 1

vor the reasons set forth below, ACLU-Southern California
urges the national ACLU. to reverse its position on H.R.
5164 (even as.amended by House committee on July 28, 1884)
and oppose its enactment. while such a course of action
would be awkward, to say the least, it would nevertheless
best serve our mutual goals of preserving the FOIA and the
integrity of our constitutiopal process of judicial review -
over executive misconduct. '

Ap_proqu—For_R_eIease 2008/12/08 : CIA-RDP89B00236R000200220008-0 .
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1. Jugicial Review

Mr. Halperin minimizes the significance of the
judicial review provisions in H.R¢ 5164, concluding
that: :

. . . Thus, although this bill alters normal
procedure for discovery with respect to two ,

\ issues, it will not alter the information we are
able to get during litigation.

Finally, contrary to what Ramona's letter im-
plies, the: legislation in no way restricts the
court's ability to ‘conduct an. in camera inspection
and the committee report emphasizes this and sug-
gests that courts should conduct in camera reviews
when necessary. '

A. - what limitations on jﬁdicial review are in
fact enacted by B.R. 516472 )

1. Discovery: (Definition: "Discovery" refers
to the process by which a litigant obtains
information, often from the other litigant,
in preparation for trial ‘or hearing on the
merits.)

a. Depositions: Any litigant in the federal
courts is entitled to take depositions
of parties and/or witnesses, by oral or
written examination, without court
order. Under H.R. 5164, any litigant
seeking to enforce its terms may not
take any depositions whatsoever, not
even by court order.

b. Acency Deposition: Any litigant in the
federal courts may take a deposition
from a public entity or agency by re-
guiring the entity/agency to produce for
deposition a person who has knowledge of
a requested subject, and who has author-
ity to speak for the entity/agency.
Under B.R. 5164, any litigant seeking to
enforce its terms may not depose the
CIA, not even by court order.

c. 1Interrocatories: .Any litigant 1in the
federal courts is entitled to submit
written interrogatories to any party.,
without court oraer. Uncer HB.R. 5164,

Approved For Release 2008/12/08 : CIA-RDP89B00236R000200220008-0



y

[

’

ACLU/SC Policy PrW¥osal on E.R. 5164

July 317

Approved For Release 2008/12/08 : CIA-RDP89B00236R000200220008-0

lyB4

'?age Three

any litigant seeking to enforce its
terms may not submit any interrogatories
whatsoever, not even by court order.

Production of Documents: Any litigant
in the .tederal courts 1is entitled to
submit requests to a party that such
party produce documents OI things for
inspection/copying, without court order.
Under 5164, any litigant seeking to -
enforce its terms may not reguest pro-
duction of cocuments or things, not even
by court' order, unless and until the
litigant has already- proved his/her
clzim that. the CIA has actea improperly
under the terms of H.R. 5164, Produc-
tion of documents that occurs only after
prevailing on the merits 1is not “dis-
covery.” ' . .

Recuests for Admissions: Any litigant
in the tfeceral courts is entitled to
submit reguests to a party that such
party admit certain facts. Under H.R.
5164, any litigant seeking toO enforce
1ts terms may submit reguests for admis-
sions. This is the sole discovery tool
permitted under H.R. 5164, and is nearly
useless if the 1litigant cannot employ
other discovery tools to (i) obtain
information, and/or (2) ask for explana-
tion of any denials.

Scope of Discovery: Any litigant in the
federal courts may pursue discovery of
any information reasonably calculated to
Jead to relevant evidence, that is not
privileged, and which is reasonably
accessible to or within” the control of
the party or witness .from which it 1is
sought. Under H.R. 5164, any litigant
seeking to enforce 1its terms has no
effective ciscovery rights whatsoever '
except to seek confirmation of facts
already known to the litigant. '

Privilege: wWhen a party or litigant
=sserts that the information sought in
federal litigation is privileged, the
party asserting the privilege has the
burcen of asserting it and showing its

Approved For Release 2008/12/08 : CIA-RDP89B00236R000200220008-0 .
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applicability; further, the privilege
must be asserted by a ranking otficial,
who must make a- particularized showing
as to each document or subject sought,
often subject to in camera _review to
test the validity of the asserted priv-
‘jlege; further, a spurious assertion of
privileye can lead to sanctions against
the party or witness asserting the
privilege. Under H.R. 5164, =any liti-.
gant seeking to enforce its terms has no.
effective discovery rights that can be
denied, spuriously or otherwise, and the
CIA is relieved of any burden of proof
whatsoever. - ‘

2. QRicht to Initiate and Conduct Litigation:

a. Complaint: Any person may file a law-
suit in federal court, on the unverified
(unsworn) signature of counsel only,
provided the complaint states sufficient
facts which, (1) if true, would entitle.
the plaintiff to the relief sought, and
(2) places other parties on notice of
charges and relief sought. Only after
reasonable discovery may a plaintitf be
obliged to support his/her complaint by
sworn submissions based upon personal
knowledge or admissible evidence (by
summary judgment motions). Under H.R.
5164, a litigant seeking to .enforce 1its
terms cannot file an action unless
he/she is able, prior to filing the
lawsuit, to prove his/her case by sworn
submiscions reflecting personal knowl-
edge or other admissible evidence (pre-
sumably referring to the Federal Rules
of Evidence).

b. In Camera Bearings: Normally, in camera
hearings (in the judge's chambers) are
employed to permit the court to examine
documents sought by one party when
another party or witness claims that the
documents are privileged. However, in
camera hearings are available only after
an action is filed. Under H.R. 5164, in
order to file 1in the =rirst place, a
plaintiff must be able to prove his/her
case by sworn submissions o©n personal
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knowledge or other admissible evidence,
without benefit of any discovery what-
soever. 7This will limit in camera
hearings to those few cases when.a liti-
gant seeking to enforce B.R. 5164 can
prove a violation prior to filing the
action.

c. Hearings on the merits: ~ In normal
federal litigation, the rule provides
for personal testimony, with the right
of all parties to examine parties and
witnesses, whether in court oOr by depo-
sition which is submitted to the court.
Under B.R. 5164, this- procedure is all
but abandonea:

(1) The court is instructed to employ
sworn submissions (affidavits or
declarations under penalty of per-
jury) "to, the fullest extent prac-
ticable®" ;"

(2) All sworn submissions of plaintiffs
suing the CIA must be based upon
"personal knowledge oI otherwise
admissible evidence®; however, Cia
.sworn submissions need only "“demon-
strat{e) « .« - that exempted opera-
fional files likely to contain .
responsive records currently perform
the functions" defined as opera-

- tional records (emphasis added).
There is no requirement that the CIA
affidavits meet the strict rules ot
evidence, as required of plaintiffs,
and apparently the CIA need only
“demonstrate™ "current” compliance -
‘with the law to meet its burden.

d. Remedies: In most federal litigation,.
any party who fails to comply in . good
taith with reasonable discovery reguests,
or who otherwise willfully or vexatious=-
ly multiplies or extends proceedings, OT
who otherwise engages in dilatory or
obstructive tactics, can be assessed
various forms of sanctions by the court,
to compensate the injured party and to
ensure that such conduct will not be
repeated. Under B.R. 5164, the sole and

Approved For Release 2008/12/08 : CIA-RDP89B00236R000200220008-0
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exclusive remedy that the court can
order is that the CIA search and review
the files that it.had improperly failed
to review in the first instance; further,
it appears-that the CIA prevails so long
as it is in "current” compliance with
B.R. 5164; further, the CIA can reguire
the dismissal of the action, at any time
and in its sole discretion;, simply by
agreeing to make the reguested search.
Thus, there is no penalty for delay, .
obstruction, or any violation of H.R.
5164.

B. Wwhat should be axiomatic to-ACLU is that a right
that is not enforceable is hardly a "right" at
all.

¢C. ACLU has numerous policies, and the courts have

jssued countless rulings, which have deemed
discovery as fundamental toO due process of law.

D. we know of no other law that bars virtually all
discovery to & litigant in an action against a-
public entity;  that reguires a litigant to be
@able to prove his/her case prior to filing the
case; that requires one party to conform his/her
evidence more closely to. the rules of evidence
than another party; that bars a federal judge
from imposing penalties on parties who deliber-
ately or willfully obstruct, delay or urge ‘
frivolous postures; or that permits a party to
avoid adverse consequences of its improper

e conduct by unilateral dismissal.

Discovery in FOIA cases is not as severely '
restricted as Mr. Halperin suggests. Perfunc- '
tory depositions and interroyatories which are
designed solely to obtain preliminary informa-
tion as to whether a particular category -of
files exists, or the names and titles of" cus-
todians or relevant witnesses, can generally be
had without too much difficulty, and may be
extremely valuable. While this information is
collzteral and foundational, it is often neces-
sary for - a reasonable opportunity to identify
the files or documents sought. Furthermore, the
purden of limiting discovery under normal rules,
and in present. FOIA cases, 1is on the party
resisting it, i.e., the CIA.

Approved For Release 2008/12/08 : CIA-RDP89BOOZ36R000200220008-0
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Mr. Balperin 1s simply incorrect when he states’
that a litigant under H.R. 5164 can "suggest”
various torms of discovery to the court. The
bill expressly bars such discovery altoyether,
~and gives the court no discretion tO order that
discovery.

Mr. Balperin's contention that discovery limita-
tions under H.R. 5164 apply only to “zllegations
that documents have peen improperly placed
solely 1im designated files oI that files have
peen improperly designated-but not with respect
to other issues &S whether files relate to the
subject matter of an abuse jnvestigation” "is
simply inaccurate. The precise language of HK.R.

5164 is that the discovery limitations apply to
" proceedings uncer.paragraphs (3) and (4) of
this subsection”; to wit: "(3) when a complain-
ant alleges that requested records, were improp-
erly withheld pecause of improper placement
solely in exempted operational files™ and "(4)
when & complainant alleges that requested records
were improperly withheld because of improper
exenption of operational files.™ These two
paraygraphs COVEer the entire gamut of 1issues
relating to "improper placement“ and "“improper
exemption® and are not limited, 2as stated by Mr.
Halperin, .to "improper placement and improper
designation of exempted files.® To put it
simply, DO litigant ceeking tO prove that the
Cia has conducted abuse ipvestigations which 1t
denies having made will be able to take deposi-
tions of CIA employeesr. or conduct true .dis-

e covery, to obtain the evidence with which to
prove it. '

Therefore, ACLU's successful “jnsistence™ on "de
novo review"” 1is virtually useless. The only
Titigants who might conceivably succeed in

litigating even the most egregious violations by
the CIA will be those with the resources to
obtain information by "informal means,’ and who
can afford expehsivE>and exhausting litigation——
—-even when the posture of the CIA is frivolous oOr

jllegal on 1its face.

Thus, we can state categorically. B.R. 5164 will
limit the information that will be discoverable
in an action unaoer H.R. 5164. :

Approved For Release 2008/12/08 : CIA-RDP89B00236R000200220008-0 - |



Approved For Relea L .

se 2008/12/08 : CIA-RD

A : -RDP89B00

acLuy/sC Policy Pr.)osal on H.R. 5164 236%09‘9‘2'00220008-0

-—2

Furthermore. while HMI-. gzlperin 1s technically
correct that H.R. 5164 does not "restrict .the
-court's ability <O conguct éan in camera in-
Spection;“ it does:

h

1. Vastly reduce, by eliminating discovery, the
number of situations in which a litigant can
request an in camera inspection——and courts

do not generally conduct such inspections
without @2 request;

2. Regquire 2 plaintifi to prove his/her casé

pefore the inspection, will Qccur—-in fact,
pefore a search-.and review even OCCUILS;

3. Vastly reduce the number ©of acticns that
will pe filed by raising insurmountable
obstacles toO many }itigants, particularly

those of jimited means. :

what is most disturbing 1S that ACLU 1is endors-

ing, for the very tirst time, a bill which will

etfectively immunize @& public entity from suit .
in a cubstantial area of 1its responsibility.

_ Forgetting even the subject matter of this bill,
ACLU should never suppert a bill which will
establish the precedent of selectively permitt-. .
ing certain litigation tools to be employed in
actions against che government. 1£ anything:
rules of cstanding and privilege provide the
government with too much protection.

1f this bill is enacted, W& will see subseguent
efforts to 1imit discovery in other actions
against the government. The courts are alreaqy
too solicitOUS'of the concern over unfortunate
public officials overburdened by lawsults under.
the Constitution and the civil Rights ACLS,
sometimes specifically referring to the burdens
of discoverye. ACLU does not .need to suggest tewvw
ways of obstructing cuch litigation, or under-
mining 1ts efficiency DY elimination of dis—
covery tools.
- 2. petinition of operational riles
The CIA bhas never planched at conducting illegal
activities in the past. . yurthermore. the CIlA heas
always engaged, continues tO engage. and will likely
continue tO engage in activities that are deemed
jawtul by the government, but which we deem to De
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violations of constitutionally protected rights, or
beyond constitutionally'delegated authority. Wwe can
therefore assume that cuch conduct of either ilk
will continue for the foreseeable future. Thus, the
ngefinitions™ and "restrictions” under B.R. 5164 are
only so©O yood as they can De effectively enforced.
This bill certainly does not increase such ability
to enforce, at least as to those areas addressed by
the bill. It in fact reduces substantially the en-—
forcement mechanisms that are otherwise available in
all other lawsults against the CIA.

Assuming that the CcIia, .from time tO time, will
conduct itself in bad faith, particularly when it
engages in unlawful domestic intelligence work Or
covert activities, we can also assume that the CIaAa

. will find creative means to misinterpret this bill

- angd all of 1its carefully crafted gefinitions and
restrictions. without an effective means of judi-
cial review, debates over the meanings of these
terms in the pbill are a meaningless intellectual
exercise. : : .

purthermore, since when does ACLU codify something

into law simply pecause the courts repeatedly rule
in that £ashion? Do we support ctatutes for the
death penalty——with perhaps humane means of execu-
‘tion as an ‘improvement‘——because the courts have.
repeatedly upheld the constitutionality of the  death
penalty? 1f the courts become firm in their newly
fashioned good faith exception tO the exclusionary
rule, shall we then help draft legislation that will
minimize the impact of‘the.exception, put which also

= codifies it? 1f the courts were to restrict dis-
covery Dby civil rights litigants, beyond enforcement
of privileges, would we then codify that into statute
as well? '

Only one reason is heard for supporting this 'bill:

1f we relieve the overburdened CIA of search and

review responsibilities as to operational files,
they will have more time within which to search ana
review other files; 'and therefore bDe able to make
more timely responses to- FOIA regquests and reduce
the existing lengthy backlog. Assuming this to be a
fair trade-off (and I co not): what is the justi-
fication for also restricting judicial review Dby

" adding all those novel restrictions on the judicial
proceédings? what did we obtain in exchange for
agreeing to those pernicious provisions?

Approved For Release 2008/12/08 : CIA-RDP89B00236R000200220008-0 -
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CIA Backlog

mr. Balperin states, with finality: “There was and
is no other way . (but H.R. 3164) to eliminate the
backlog and speed up the process.”

To the contrary, Steps coula be taken immediately
which would “"eliminate the backlog and speed up the
process.” :

a. Increase staffing: Congress could ealways in-
crease statfing provided for Fula functions.

b. Strengthened Judicial Sanctions: Congress could
enact civil and/or criminal penalties (as op-
posed to the generalized penalties available for
211 federal litigation) for individuals and/or
the CIA when there are willful obstructions or
delays in the performance of FOIA responsibil-
ities. Deterence should be a popular philosophy
around our “law and orger’ capital right now.

in any case, even {f we cannot obtain these alterna-
tive means of eliminating the backlog or speeding up
the process, Wwe should not set a precedent under
which an agency or Congress can gut a program Or law
supportea by ACLU by simply failing to aftord ade-
guate funding oOr enforcement. Many laws that we
have supported have been materially weakened Dby
i nacequate funding or enforcement. Sometimes,
strengthening occurs at unexpected times, such as
the recent, and completely unexpected, strengthening
of the Voting Rights Act during the Reagan Adminis-
tration. . -

while it is arguable -that well-funded organizations
will not suffer much under this new bill, the vast
majority of Americans and political-social groups
will be unable to pursue their rights under BE.R.
5164. ACLU should not encourage enactment of laws
which presume that ACLU and other civil libertarians

will always be -able to afford a "National Security
Project" or a Mort Balperin.

Recent committee amendments toO B.R. 5164 reguire the
CIA to report for two (2) years to Conyressional
oversight committees concerning efiorts to deal with
the backlog of FOIA reguests. Once again, H.kK. 5164
provides no effective means for the public to en-
force the provisions of the statute.
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The public must instead rely on the subsequent
actions of the oversight committees to enforce the
CIA's implied promise toO reduce the backlog and the
response time to.FUIA request. Given the fact that
these committees have failed to act heretofor on the
CiA's notorious failure to respond within existing
FOIA time restrictions, the promise of semi-annual
reports from the guilty party (Cia) for two (2)
years offers little more than one more unenforceable
promise of future remedial action.

ACLU-Souhern Czlifornia does not share the view that
H.R. 5164 is not dangerous. 1f all we had agreed to
was the exemption from search and review .0f opera-
tional files, we might agree. .Given the unjustified
and frightening precedent of enacting such severe
restrictions on judicial review, we find the bill to
be completely‘unacceptable; and worthy of our most’
vigorous efforts to -prevent its enactment.

If we fail to oppose  the bill, -and prevent its
enactment, we predict that we will see a repetition

of such proposed restrictions on other litigation

MIW/bC:as

against the government.' pur ertorts to prevent'such
repetition will Dbe severely compromised by our _
ijgentitfication with this bill as, in effect, a co-
author.

The issues presented by B.R. 5164 justify our full
and vigorous efforts at defeating this bill--by
whatever means that we Cén employ to that end,

consistent with our own principles.

we suygest therefore that national:

Take all feasible steps to reverse national ACLU
policy; and -

Employ our reéqurces to the fullest extent in turn-.
ing both the Congress and the public against this
unwarranted attack on both the FOIA and the judicial
system. . :
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